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TESTING: No identified legal requirement exists for employers to provide testing to employees. Employees have

cost-free access through either most health insurance plans or government subsidy of testing. Nevertheless, if

employers develop policies which require employees to undergo a test under certain circumstances (due to contact

tracing, verbal report of exposure, etc.), it would be wise for those Employers to have readily available information

on testing locations and, if necessary, provide for payment of tests. In the workers compensation context, the apt

analogy is an investigative requirement that a driver who sustains an accident in the course and scope of

employment undergo drug testing paid by Employer.

CLAIMS: An apparent obstacle to claims arising from viral infection is proof of causation. Such limited scientific

foundation exists that it is unlikely a worker could meet the burden of showing (to a reasonable degree of medical

probability) an injury or infection arising in the course and scope of employment. Claims should be assessed with

particular attention to this proof problem. In the context of COVID claims, however, some concern exists from a

growing legislative tendency toward “statutory presumptions” added to workers compensation laws, such as those

concerning cancer claims made by firefighters. New Mexico’s Governor issued an April 2020 executive Order,

applied only to state employees identified as “essential”, creating a rebuttable presumption COVID was contracted

in the course and scope of employment. Although not binding on (or even applicable to) private employers and

insurers within the state, the Order “encourages” local government adoption of similar measures. This may lead to

legislative action in upcoming sessions to address non-public sector insurers. To the extent Employers may be part

of a collective industry bargaining group it would be wise to initiate lobbying efforts concerning this issue.

EXCLUSIVITY: The seminal New Mexico Supreme Court case of DELGADO v. PHELPS DODGE CHINO, INC.,

2001-NMSC-034, 131 N.M. 272, 34 P.3d 1148, held employers lose the exclusive jurisdiction of the Workers

Compensation Act when the “employer willfully or intentionally injures a worker.” The Court defined willfulness as

when (1) employer engages in an intentional act or omission, without just cause or excuse, that is reasonably

expected to result in the injury suffered by the worker; (2) employer expects the injury to occur or has utterly

disregarded the consequences of the intentional act or omission; and (3) the intentional act or omission proximately

causes the worker‘s injury.” Employers should therefore proactively create and enforce policies concerning worker

safety during the COVID-19 pandemic. Regardless of whether the measures are effective, using such techniques

as temperature measurement before entry, mask requirements in public areas, liberal placement of anti-bacterial

wipes and gels and social distancing policies can demonstrate Employer’s actions are legally contrary to “an

intentional act or omission, without just cause or excuse, that disregards consequences or is reasonably expected

to result in the injury”.

YLAW partners Matty Connelly and Megan Kuhlmann stand ready to field your questions

concerning workplace safety as well as any other New Mexico legal matter.

COVID-19 pandemic issues have dominated all aspects of business this year.  Having 

fielded inquiries from many employers this year, YLAW furnishes some

general considerations to GAVEL members.  
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